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• Implied License = WAIVED
• At trial, Griner’s counsel said: “I don’t see any way that a colorable 

argument could be made for implied license.” 

• The Defendants’ counsel agreed: “I don’t disagree with opposing 
counsel. I think that’s probably right. I think we’ll concede that.”

Griner v. King, 104 F.4th 1 (8th Cir. 2024)



• Fair Use = NO
• “[I]t is undisputed that the Committee’s use was purely commercial—the 

meme solicited campaign donations….”

• Creating a meme was not the original purpose when Griner 
photographed Sam. However, controlling the commercial use of the 
meme was the original purpose to copyright the image of Sam, the 
meme’s template. The Committee, by creating and disseminating a 
meme, did not add a further purpose or different character to Success Kid 
template.

• “Success Kid” is the meme.

Griner v. King, 104 F.4th 1 (8th Cir. 2024)



• Damages
• Jury instruction of $750 = WAIVED

• Attorneys’ fees = Committee NOT A PREVAILING PARTY

• CA 8 joins CA 7 and CA 9 on interpreting intersection of § 505 “prevailing 
party” and FRCP 68 “offeree must pay the costs”

Griner v. King, 104 F.4th 1 (8th Cir. 2024)
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